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FI NAL CRDER

Pursuant to notice, the D vision of Administrative Hearings, by its duly
designated hearing officer, R L. Caleen, Jr., held a formal hearing in this
case on March 8, 1983, in Tallahassee, Florida.

APPEARANCES

For Petitioners: Howard E. Adans, Esquire
Post O fice Box 3985
Tal | ahassee, Florida 32303

For Respondent: Paul Sexton, Esquire
Fl orida Public Service Conm ssion
101 East Gai nes Street
Tal | ahassee, Florida

| SSUE

VWhet her respondent's proposed rule 25-6.100(7), Florida Administrative
Code, providing that electric utilities may collect municipal or county
franchise fees only fromcustoners within the municipality or county |evying the
fee, constitutes an invalid exercise of delegated |egislative authority.

BACKGROUND

On January 29, 1982, petitioners City of Alachua, et al., 32 nmunicipally
owned electric utilities ("Gties"), filed with the D vision of Adm nistrative
Bearings a petition challenging the validity of franchise fee rule anendnents,
25-4.10, 25-6.100, 25-7.85, and 25-10.03, Florida Adm nistrative Code, proposed
for adoption by respondent Florida Public Service Comm ssion ("Comission").
Hearing was thereafter set for March 1, 1982

On February 24, 1982, on the Cities' notion, Gainesville Regional Uilities
was dropped as a party-petitioner and the Cities were granted | eave to amend
their initial petition

On February 25, 1982, the Cities filed their anended petition challenging
the validity of the Conm ssion's proposed franchise fee rules on four grounds:



(1) the rules are an attenpt by the Comri ssion to exercise jurisdiction over
muni ci pal electric utilities' rates or rate-naking power; (2) the rules fail to
set out the amended rule in full; (3) the rules violate the one subject

requi renent of Section 120.54(8), Florida Statutes (1981), and (4) the attendant
econom ¢ i nmpact statement is inadequate

The parties' subsequent notion for an indefinite continuance was granted.
On Septenber 13, 1982, the Commi ssion's notion to sever proposed rules 25-4.10,
25-7.85, and 25-10.03 was granted, |leaving rule 25-6.100(7)("the proposed rule")
as the only rule being challenged in this proceeding.

The facts are undi sputed. On Decenber 29, 1982, the parties filed a joint
nmotion to decide this case on the basis of stipulated facts, witten nmenoranda,
and oral argument. The notion was granted. Thereafter, nmenoranda of |aw were
filed on February 10, 1983; oral argunent was heard on March 8, 1983.

The parties' Decenber 29, 1982, stipulation, which describes the rel evant
rul emaki ng proceedi ngs conducted by the Conmi ssion, is substantially set out
bel ow. 1/

FI NDI NGS OF FACT

1. Notice of the proposed rule was published in the January 15, 1982,
i ssue of the Florida Adm nistrative Wekly ("FAW). 2/ The notice set forth
only the proposed anmendnent of the rule and did not publish the existing rule in
full

2. At the time that the notice of proposed rul emaki ng was published, an
econom ¢ inpact statenment (EIS) was made avail abl e by the Comm ssion. 3/

3. A public hearing on the proposed rule was held before a nmenber of the
Conmmi ssion's staff on February 4, 1982. The Cties participated in the hearing
and, subsequent thereto, filed with the Conm ssion their Mtion to D smss or
Wt hdraw Proposed Rules. 4/ During the pendency of the rul emaki ng proceedi ng
t he Conmi ssion drafted and circul ated a revised econonic inpact statenent. The
Conmmi ssion's staff nmenber circulated to the partici pants of the rul emaki ng
proceedi ng a proposed final amendnent of Rule 25-6.100 and the revised economc
i npact statenent, requesting conments thereon. 5/ Witten coments were
recei ved fromvarious participants in the rulemaking. 6/ Wile the coments
addressed the substance of the proposed rule, none addressed the revised
econom ¢ i nmpact statenent.

4. The Conm ssion staff presented a witten recommendation to the
Conmi ssion on the proposed rule, which also included the participants' coments
and the revised economc inmpact statement. At its regularly schedul ed Agenda
Conf erence of Septenber 20, 1982 the Comm ssion adopted the proposed rule
recomended by its staff, as well as the revised econom c inpact statenent.
Order No. 11277 also denied the Cities' Mtion to Dismss or Wthdraw Proposed
Rule. 7/ Filing of the proposed rule with the Secretary of State was w thheld
pendi ng a determ nation of validity by the Division of Adnministrative Hearings.



CONCLUSI ONS OF LAW
l.
Jurisdiction and Standing

5. The Division of Adm nistrative Hearings has jurisdiction over the
parties and subject matter of this proceeding. 120.54(4)(a), Fla.Stat. (1981).

6. The Cities, as owners of electric utilities, are "substantially
af fected" by, and have standing to chall enge, the proposed rule. The rule
regul ates the way they may collect city or county franchise fees fromtheir
customers. Their standing to initiate this proceeding has not been chal |l enged
by the Conmm ssi on.

The Proposed Rule is Wthin
the Conmi ssion's Authority to Prescribe
Rate Structures for Miunicipal Electric Uilities

7. The proposed rule, inits final form provides:
25-6. 100 Customrer Billing.

(7) Franchise Fees.

(a) When a municipality charges a
utility any franchise fee, the utility
may collect that fee only fromits
customers receiving service within that
muni ci pality. Wen a county charges a
utility any franchise fee, the utility may
collect that fee only fromits custoners
receiving service within that county.

(b) Autility may not incorporate any
franchise fee into its other rates for
servi ce.

(c) For the purposes of this subsection
the term™utility" shall mean any electric
utility, rural electric cooperative, or
muni ci pal electric utility.

(d) This subsection shall not be construed
as granting a nunicipality or county the
authority to charge a franchise fee. This
subsection only specifies the nethod of
collection of a franchise fee, if a
muni ci pality or county, having authority to
do so, charges a franchise fee

In effect, this rule allows investor-owned, nunicipally-owned, and

cooperativel y-owned electric utilities paying franchise fees to | ocal governnent
to recoup those fees only fromcustoners living within the franchi sed area.
This, the Cties contend, is an unlawful attenpt by the Conm ssion to exercise
jurisdiction over nunicipal electric utilities' rates. The Conm ssion replies
that it is exercising rate structure jurisdiction, not rate making jurisdiction-
-a power which it does not have.



8. The Commission may regul ate the rate structures of municipal electric
utilities, Section 366.04(2), Florida Statutes (1981), but |acks power to
regulate their rates. See, Amerson v. Jacksonville Electric Authority, 362
So.2d 433 (Fla. 1st DCA 1978). The question posed is whether a rule which
regul ates collection of franchise fees is an exercise of power over the rates or
rate structures of electric utilities.

9. These ternms were judicially construed in the City of Tall ahassee v.
Mann, 411 So.2d 162 (Fla. 1981), at 163:

[t]here is a clear distinction between "rates"
and "rate structure" though the two concepts
are related. "Rates" refers to the dollar
anmount charged for a particular service or an
est abl i shed amount of consunption

"Rate structure" refers to the classification
systemused in justifying different rates.

10. Contrary to the Cities' contention, the proposed rule regulates rate
structure, not rates. It does not affect the dollar anmount charged for a
particul ar service or anount of consunption. Franchise fees are set by |oca
government. UWilities decide how much, if any, of these fees will be passed on
to their custoners as cost. The proposed rule sinply establishes a
classification systemwhich justifies different rates. It establishes two
cl asses of custoners.

11. One class is located within a city or county charging electric
utilities a franchise fee; fromthis class of custonmers, the utility may recoup
all or part of its franchise fee costs. The other class consists of custoners
[iving outside the boundaries of the franchise fee charging city or county;

t hese custoners cannot be required to pay for any part of the franchise fee
costs. Thus, when a utility passes on its franchise fee costs, its custoners
rates will differ, depending on whether the custoners are |ocated within or

wi t hout the boundaries of the governnent |evying the franchise fee. The
proposed rule, therefore, is derived fromand does not exceed the Comm ssion's
explicit power to regulate rate structures of nunicipal electric utilities.

The Proposed Rul e Enconpasses
One Subject and Sets Qut Existing
Sections of the Rules to Be Amended

12. The Cities contend that the proposed rule violates Section 120.54(8),
Florida Statutes (1981), by containing nore than one subject and by failing to
set out fully the rule being anended. Section 120.54(8) provides:

Each rul e adopted shall contain only one
subject . . . No rule shall be anended
by reference only. Amendnents shall set
out the anmended rule in full in the sane
manner as required by the constitution
for |aws.

13. These requirenents for the adoption of rules are anal agous to the
requi renents for the enactnment of laws. Article 3, Section 6 of the Florida
Constitution (1968) provides:



Section 6. Laws.--Every |aw shal

enbrace but one subject and matter
properly connected therewith, and the

subj ect shall be briefly expressed in

the title . . . No law shall be revised
or anended by reference to its title only.
Laws to revise or anend shall set out in
full the revised or anended act, section
subsection, or paragraph of a subsection

The One- Subj ect Requi r enment

14. The constitutionally inposed one-subject requirenment was di scussed in
State v. Lee, 356 So.2d 276 (Fla. 1978) at 282:

The purpose of the constitutional prohibition
against a plurality of subjects

in asingle legislative act is to prevent

a single enactnent from becom ng a "cl oak"
for dissimlar |egislation having no
necessary or appropriate connection with the
subject matter. E. g., Colonial Inv. Co.

v. Nolan, 100 Fla. 1349, 131 So. 178 (1930).
This constitutional provision, however, is
not designed to deter or inpede |egislation
by requiring laws to be unnecessarily
restrictive in their scope and operation

See State ex rel. X-Cel Stores, Inc. v. Lee,
122 Fla. 685, 166 So. 568 (1936). This Court
has consistently held that wi de |atitude nust
be accorded the legislature in the enactnment
of laws, and this Court will strike down a
statute only when there is a plain violation
of the constitutional requirenment that each
enactnment be limted to a single subject
which is briefly expressed in the title.
Farabee v. Board of Trustees, 254 So.2d 1
(Fla. 1971); Roul eau v. Avrach, 233 So.2d

1 (Fla. 1969)

The subject of a lawis that which is
expressed in the title, Roul eau, supra,
at 4; Ex parte Knight, 52 Fla. 144, 41
So. 786 (1906), and it may be as broad
as the legislature chooses provided

the matters included in the | aw have

a natural and | ogical connection. Board
of Public Instruction of Broward County
v. Doran, 224 So.2d 693 (Fla. 1969)

15. The proposed rul e amends existing Rule 25-6.100, titled, Custoner
Billing, by adding a new subsection (7), titled, Franchise Fees. Existing
subsections (1) through (5) specify the manner in which investor-owned utilities
may bill their custoners. Subsection (6) requires that they apply uniform
billing practices to all customers on the sane rate schedule. The proposed
rul e, subsection (7), establishes a classification systemfor billing custoners



of all electric utilities for franchise fees levied by |ocal governnent. The
proposed rul e enbraces but one subject: the manner in which utilities may bil
their custoners for franchise fee costs. The subject of the rule which it
anends is Custoner Billing. The proposed rule is naturally and logically
related to that subject.

16. In their posthearing brief, the Cities urge that the manner of
franchise fee collection is a substantive requirenment which would far better be
included in ratemaking rules or in other portions of the Florida Adm nistrative
Code (petitioner's Menorandum of Law, p. 10). Wile the Conm ssion could have
pl aced the proposed rule el sewhere in the Florida Administrative Code, its
choice to include it as part of the existing Customer Billing rule was a
perm ssi bl e one.

17. The courts accord the legislature wide latitude and will strike down
only plain violations of the single-subject rule. State v. Lee, supra, at 282.
Simlar latitude should be granted adm ni strative agenci es when they exercise
their quasi-legislative rulemaking function. Cf. Agrico v. State Departnent of
Envi ronnental Regul ation, 365 So.2d 759, 762 (Fla. 1st DCA 1978). It is
concl uded, therefore, that the proposed rule does not violate the one subject
requi renent of Section 120.54(8).

The Requirenent to Set CQut an Amended Rule in Ful

18. Section 120.54(8), supra, requires that rule anmendnents be set out in
full in the sane manner as required by the constitution for laws. See, Art.
11, 6, Fla. Const. (1968). The constitutional requirenent is satisfied "[i]f
the statutory enactnent is conplete and intelligible in itself wi thout reference
to the act it purports to anend . . . ." Lipe v. Gty of Mam, 141 So.2d 738
743 (Fla. 1962). Also, see, Auto Omners Insurance Co. v. Hillsborough Aviation
Aut hority, 153 So.2d 722, 725 Fla. 1963):

If the statutory enactnment is conplete and
intelligible initself, without the necessity
of referring to the books to relate

it to the anended statute in order to
ascertain the neani ng of the Anendnent,
then Article Ill, Section 16, supra, is
satisfied. On the other hand, if the
anendatory enactnment is not a conplete,
coherent and intelligible act, or if it
necessitates separate research and anal ysis
of the statute which is being amended, it
does not neet the requirenents of Article
11, Section 16, supra.

This constitutional requirenent was designed

to prevent the enactnment of anendatory

statutes in terns so blind that the

| egi sl ators thensel ves are sonetinmes decei ved

concerning their effect and the public fails

to beconme advi sed of the changes nmade in the

| aw because of difficulty in making the

necessary exani nation and conparison. Deltona Corp. v. Florida
Public Service Comm ssion, 220 So.2d 905, 908 (Fla.l1969). Section 120.54 (8)
must be given like effect.



19. Here, the Comrission failed to set out in full the existing rule, Rule
25-6. 100(A)-(6), which the proposed rul e anends. However, when neasured by the
standards enunci ated in Lipe, supra, and Auto Omers, supra, it is evident that
the Conmi ssion's action satisfies Section 120.94(8). The proposed rule
(anendnent) is conplete, coherent, and intelligible in itself, w thout reference
to the rule which it purports to anend; separate research and anal ysis of the
amended rule is uncalled for.

V.

The Conmi ssion's Econom c
| npact Statenent is Adequate

20. One step in rulemaking is the preparation of an econom c i npact
statement ("EIS'). The EIS nmust include an estimate of the cost to the agency
of inplementing the proposed rule, an estimate of the cost or econom c benefit
to all affected persons, an estimate of the inpact of the proposed action on
conpetition, and a detailed statenent of the data and nethodol ogy used in
preparing these estimates. 120.54(2)(a), Fla.Stat. (1981). Thoughtful and
detail ed preparation of the EISis required. Departnment of Health and
Rehabilitative Services v. Framat Realty, Inc., 407 So.2d 238, 242 (Fla. 1st DCA
1981). The EIS serves to "pronote agency introspection in admnistrative
rul emaking. . .[to direct] agency attention to certain key considerations and.
.[facilitate] informed decision making." Florida-Texas Freight, Inc. v. Bawkins,
379 So.2d. 944 (Fla.1979).

21. A proposed rule, however, is not invalid sinply because the attendant
EISis facially deficient or fails to address each of the factors required by
the statute. Texas-Freight, Inc., supra, at 946; Plantation Residents
Associ ation, Inc. v. School Board of Broward County, 424 So.2d. 879, 8381 Fla.
1st DCA 1982):

Such a standard woul d add a transparent
technicality to the rul emaki ng process
and woul d exalt form over substance. Id.

22. Even the conplete absence of an EIS may be harmless error if it is
shown that the proposed rule will have no econom c inpact or that the agency
fully considered asserted economc factors and inpacts. Division of Wrkers
Conpensati on, Departnent of Labor and Enpl oynment Security v. MKee, 413
So. 2d. 805,806 (Fla. 1st DCA 1982). To prevail, the challenging party must show
that the proceedings were rendered unfair or incorrect by an inadequate EIS,

Pl antati on Residents' Association, supra; otherw se, the deficiency will be
consi dered harm ess error. Id; Florida-Texas Freight, Inc. supra; Polk v. Schoo
Board of Pol k County, 373 So.2d. 960 (Fla. 2nd DCA 1979) at 962 ("The
preparati on of an econom c inpact statenent is a procedural aspect of an
agency's rul emaking authority. . . .Even though an agency has conmtted a
procedural error, we nust affirmthe agency's action unless the error rendered
the ruling unfair or incorrect.")

23. In the instant case, the Comni ssion prepared one EI'S, then another
before it adopted the proposed rule. The first EI'S, dated Cctober 28, 1981, was
prepared when the proposed rule, inits original form was proposed for
adoption. The Cities argue that this EISis facially invalid because (1) it
fails to describe the economic effects of the proposed rule on municipa
electric utilities, and (2) it fails to specify, in sufficient detail, the



met hodol ogy used in its preparation. No extrinsic evidence was presented to
prove its inadequacy.

24. The first alleged defect lacks merit, since the EIS inplicitly
describes the effects of the proposed rule on nunicipal electric utilities:

Electric . . . .utilities currently
follow the practice of confining franchise
fee collection to the area in which it is
assessed. No substantial changes are
expected for these conpanies. 8/

25. But the second all eged defect has nmerit. The EIS fails to describe in
detail the data and nethod used in its preparation. The description which it
provi des | acks detail and is, obviously, inconplete:

Data on the tel ephone industry was
supplied by the Comunications
Depar t ment

Id. No nention is made of the nethod or data used in estimating the inpacts on
electric utilities.

26. The Commission's staff, apparently recognizing this deficiency,
prepared a second (or revised) EIS on July 16, 1982. This revised EI S was
circulated to affected persons, including municipally-owed electric utilities,
for their comrents prior to its submttal to the Comm ssion, and prior to the
Conmmi ssion's adoption of the proposed rul e on Septenber 20, 1982. No comments
were received concerning the revised El S--a detail ed docunent which specifically
addresses each factor listed by the statute. I1ts adequacy is not chall enged
here. The Cities sinply contend that the second EIS cannot, as a matter of | aw,
cure any defects in the first.

27. This contention also |acks nmerit. The Conmm ssion's revision of the
original EIS convincingly shows that it engaged in the very introspection which
the statute encourages. Prior to adoption of the proposed rule, it turned its
attention to, and affirmatively considered, the relevant econonic factors and
i npacts. Division of Wrkers Conpensation, Department of Labor and Enpl oynent
Security, supra.

28. Furthernore, no show ng has been nade that the Conm ssion's inadequate
description of nethodol ogy used in Preparing its first EIS was prejudicial to
the Cities or rendered the Conmission's action unfair or incorrect. Plantation
Resi dents' Association, supra. The defect in the first EIS, later cured, nust
therefore be considered harmless error. 1d. Accordingly, it is concluded that
the Conmi ssion's EIS, as subsequently revised, is adequate and satisfies the
requi renents of Section 120.54(2).

Based on the foregoing, it is
ORDERED:
That the Conm ssion's proposed rule 25-6.100 (7) constitutes a valid

exerci se of delegated |egislative authority, and that the Cties' anended
petition seeking to invalidate the proposed rule is DEN ED



DONE and ORDERED this 8th day of April,

1/ Exhibits appended to the stipulation

1983,

in Tal | ahassee,

R L. CALEEN, JR
Hearing Oficer

Di vision of Admi nistrative Hearings

The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32301
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings

this 8th day of April, 1983
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